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Paul Gallant
Office of Commissioner Tristani
Federal Communications Commission
445 12th Street, SW
Room 8C-302

Re:

Dear Mr. Gallant:

(202) 429-4900 .
TELECOPIER:
(202) 429-4912

CC Docket No. 96-98

I came across a decision by the Nebraska PSC that seems to deal with MDU
access for CLECs in a fair and thoughtful way. Unfortunately, my client does not
have any systems in Nebraska. I thought you might be interested in seeing what
they are doing.

Sincerely,

w~elh Ferree
Attorney for OpTel, Inc.

cc: Magalie R. Salas, Secretary
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BEFORE THB L~BRASKA POBLIC SSRVl~ CO~IIS$ION

Entered: March 2, 1995

ORDER ESTABLISHING STATEWIDS
POLICY FOR MOO ACC~SS

Ln che H.tter of the Commission,
on 1t~ own motion, to dete~1ne

a~propriate policy regarding
.ccess to Ie5idL~t8 of multiple
dwelling units (MOU_) in Nepraska
by ccmpe~itivQ local exchange
telecommun1c.tiona provi~r•.

For the commi••ion:
John Doyle
300 The AtriulU

• 1200 \IN'" Street
Lincoln, Ni 68508

I
I

P'or OS West COtlWWlicationa I :

Char~.8 Steese i,
1801 c&11~ornia, Suit. 1500:
Denver, Co 80202 I

,

) ~pplication No. C-~87a/PI-23

J
)

)

}

)

)

For COX:
Jon Bruning
8035 S. 83rd Avenue
LaVi~ta, ~ebraska

and
CArrington Phillip
1400 Lakehearn Drive
Atlanta, Georgia

For the Commun1Ly Aaaociationa
David Tew.
1630 Duke Streee
Alexandria, VA 22J14

BY THE COMMISSIOlt

Instituce:

I
On August. S, 1"', the Corrm1&aioa, on ita own mot.ion, opened

this docket to 4etermine appropriate policy r.ga~din9 ace_.s to
residents of ~tipl. 4well~ng unite (YDU~) in NebrG.k& by com
peti.t.i". local. exchange t~lecommunic.tionQ proviciez-. (CLse.>.
Not~Qe of this dggk.~ va. p~118h.~ in The p.l1¥ Hecor4, Omaha,
Nabraaka, on August 10, 1"8, pursuant to the rul•• of the Com
mi••Joan.

Cax Nebr...ka Tclc:om II, L.I..C. (COx) previously filed a faX'mal
complaint (PC-1~62) .gaino~ qe West COmmur.1catioDS, Ina. (US west)
with this ComIIU.••ion concernipg .ace... to r•• l<1ant. of MOD.. Upon
review at the complaint, the CCI'!V~t1e.10C\ WAa at eM opJ.nion that:. as
competition developed fur~he~ in N.br••k~ ~rk.t., ~t wou~d be in
t:he beG~ interest. of t.he public t.hat the Cof=n.1••1on develop t4 gene-
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ral over41l policy regarding access to MDUa. Therefore, the
I

cocnmissicn opened this docket and Cox withdrew it-ti complaint
Iagainst US West.

Tli. Coamti.sa1on began jita inveet:is-tion by requesting that all
intc.eated persona .~t; comments on this i.sue by September 8,
1998. On september ~4, a99S, the CO~Gaion held a hearing on
these issues in the Co~i~siOA Hearing Room in Lincoln, NebraskA,
with ~he appearance••e .hO~l ~ve.

IIVI05NCE

Carrington ~hilI1p, ~ce president of Cox, testified as fol
lows; Loca.l exchange competition should not: be aomethJ.ng that: is
limited only to those who: are fortunate enough to own their own
home.. To resolve t1t1e is.EiI'v.e, Cox believe. that it is noc.8eary to
permie all certif1cat.ed ~rr1.r. who want to invese in .erving
tenants in MOUs the opportunity to efficiently do so. Cox sug
gested that the Commission develop a solution that re~~••rti
ficial barrIers related to hi.tori-gal netwurJc. fi.sign and the
inCUaUll!nt's inherent. mongpoly power 80 that competition can
tlouriah.

I

In facilitating im~lemeat&cicD of competition in the
provisioning of local QxcAahge service, Cox Bugge.ted that ita pro
posal would .tr~e a re~l~ory balance bet~en prop4rty right. ot
the incumbent loeal exchange carri.r (ILBC) And the requirements
establiebed for s~at. reguiator8 in the Telecommunications Act of
1996 (Act.). .

I
Cox suggested that t~ ILEC ahould be ordered to establ1.h cJ

ttl1nimum point of entry· UOOII) a. cloae to the edge of the MOO

property lia8 •• po••ible. :Tha ILSC could retain owner.hip of the
cable, conduit. e~a. b.twe~ the 4e~rcation po1D~ and the newly
lQ~.ted MP08, Dut should r~.ive a rea.onable one-time cost-based
amoUQ~ too move chAt MPO£ to the p.opctrty line. Purt.heJ:'1DOr., a CLEe

I
.ho~lcl pay the ILBC a onertirae fee .~al to 2S percent of the
replacement value of chi. cable, conduit, etc. for accea8.
Replacement value Bho~ld b6:daf1ncd us the new cost o~ ~he oopper
wi~.. ReplacemeD~ cost ahould be eet~m&ted to be $'.20 per cable
foo~, b•••d on ~b. ~oat of 600 p&~r cable.

•
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Maintenance and rep~ir oe the facilicy should be accomplished
by a third-party con~raQlor approvod by the lLEC and the current

I

service provider. The ma~nt.enance and. repair lNould be pe~tormed in
accordance with mutuallYlagreed upon nationa.l standards wich the
cost borne by the ILEC a"~ CLBC on a percentage basis.

,

Mr. Alan Bargman, Di~ector of St&~e Markee Strategiea for US
W6ae in Neb~a.ka, teetit~ed as follows: US West ag~.es strongly
that. the tenant. 1n MOOa ~hoUlc1 have choice. !lowever, Mr. Bergman
emphasi:ed Chat ot.her ca;riers currently have an oPPQrtun1~y to
provide MDU C\atornera witl'1 " choice. All local exc:ha.ngtl oarriers,
1ncluding OS West, are r~lr.c1 under the Act to make av.ulable for
resale at whole8&le x-at... t:heir retail services. Furthermore,
nothing is preventing CLiC~ sucn a. Cox from Qonatruc~ing tha1r own
facilities up to the demar~&tionpoint as US West has done. iither
of thea. methods would prOvide chOice tor MOO residents.

I
us W.at propoaes that\competitora .hould be able to use a por-

t10n of the unbundled loop :ancS the so-~all.d aub-loop unbund.ling in
ord.er to provide local serYic:e to an IoIOO' resi<1ent. Thi. wou.ld re
quire t.hat. a ~ompet1tor pay t.n. cost, • one-t1u non-reourring
charg., for t.he inatallat16n of a new croo.-connect ~ox at a point
agreed eo by the owner ne~r the property line where ehe tacllity
coma. into the MOU properf,Y. Than, beyoQd tbat l the competitor
would pay an average c08t~base4 rate determined through the cost
docket for the portion of the unbundled lOQp that 1t uses.

Mr. David Tew8 1 repr~anting the Community As80oi~tion8 In
sti.tute, t ••titied •• fOllO".' The CoQIIQilision ahould recognize the
self-dete~inat. proce•• a~~ the role the community associ4tiona
play in mAintAining, protecting and pre.erving the common areac.
the value. of the C~1t~ or the v~lue in an individually ownMd
property wi~~ cbe developmen~. To fulfill theaa dut~a., com
munity ~.8oci.~1~ muat be\able to control, manage, and o~herwise

protect their common prop~ty.

I
I

OPINIO~\ AND.
Aftar hearing te.t1mon~, review~n9 briefs and other comments

filed in th.ia dock.t:, tne ICommiss1oA believe. that. a etatawida
polley reg&%ding eLSe acces. to reai~ntl~l MOUs is nece••~ry co

't
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I
protect the rights o~ ~WU reaidents. The primAry purpose of this
order is to create a unifo~ :ramework that parties throughouc the

I
acat:., incumbents a.nd competitors A,lik., can utilize to serve
residancs ot MOOs. Such. Istatewide policy should foster competi
tion while simultan.eously providing tha resid~t. of MOUs a
rea11st1c opportunity to &.l~ct their preferr8~ t.lecommun1cA~lona

provider.

The National Association of Regulatory Utility Comrr.ia8ioners
I

{NAROC} explicitly recognl1zecl che problem in its "'Re.olution
Regard~g Nondiacriminat0rf Acces. to Building. for Telecoamuoi
cations·, a.dop~aCl July 29,! ~998. In th.t reaolut:ion, t.h. NARue
Committee noted that some ~~.te8~ including Connecticut, OhiQ and
Tex•• , al~·e.ciy require bU~J.c11ng owners and incumbent telephona
companies to give tenan~s access to the telecommunication. carrier
ot their cboice. Nebrask~ is no different, and this Commi8sion

I believes res.i.dents of Nebraska MOU. should have the same choice.

1he intent behina theITelecomm~1cat1on.Act of 1996 was to
open ~p t.h. telecQlM\W11eat1ona m.rket to!' competition. However I

reaidants ot MOU. ha.ve gan__ra.lly been unable to reap the benefits
of tb~. industry cr&n8!orm~tion.

It is true that compet1cion has brought ~y desirablo changes
to the tel.oomm~cationa i~Qu.try. However, the benetits of com·
pet.ition have not come without ii cortain amount of additional
costs. MDU residant8 must: be given tha opportunity to take ad
vantage of competition it 'they are to he expected to ~ar any
increased costa Associated: chflrewith. A.& .uch~ the COtmlti••iOD

belt.v.. th.at re.ldent.ial !MOU properties must. b. opeaed up to
compet1tion.

In ord.r to develop a .tate~ide framework tor accesa to
restdantial MOUs, the Commi~sioQ finds the following I

Upon the r __qu••~ ot a:CLHC er any multi-tenant residential
'property owcer (OWner), anlILBC shall provide a MPOE at the MeU
praperty line or at a locat.fon mu~uAlly agreeable to all partie•.
The ILBC. or, a mutually :ilgreeable ttU..-c1 pilrty or CLKC, as
identified in a pre-approved 11$t ot third-party contractors and

I

CLBCe, must gQmplet.e th& move of the MPOB in the meet exp&di~1gu.

a.nd cost effective manner possible. Nothing cont.ained herein ahall
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littlit or prohibit a.CCElS~ to MDU properties by any cOrl'opetitive
carrier through any otherfteohnioally fea.ible poine of entry.

I

The CLEC 0= requesting Owner ah.ll p~y the f~ll cost &••0

ci.ted with said move. cDECa who connect to the MPOQ with~n threa
years of the move's oompletion shall contribute o~ an equitable and
nondiacriminatQry pro-rata ~a8is to the initial cost of said move

I

ba*_d upon thd number of CL~C. desiring acce86 to the MOU through
I

suoh MPOE. !
I
I

The ~marcation poLqt1 .hall remain in its currenr. position
Wlless otherwise ag=eed to by thEl parties. If the demarcation

I
point rem.ins unmoved, thMn the IL£C shall r.t~in ownerahip ot .ny
portion of the loop betw.en tha demarcation po~t and the newly
moved MPOE as well •• any ~xi.ting campus wi~. (jointly r.ferred to
hereafter as ·oampus wire"!>. S~i.d CLECa aball ba authol:'ized t.o use
the ILBC's campua wire ifor a one-time tae of 2S percent. of
-eurrent- conatruction e~rge8 of the portion of th. loop betwe.n
the demarcation point and the newly moved MPO£ based upon an
avet"age cost p~r toot calculation. The average cost per foot shall
be derived from a sample lof recently completed ILEC con.cruct1or.
work orders tor MDUS, wi~h the re.ulting calculation subject to
periodic COmmission revie~. CLECs which connect to the MPOE within
three years of the taOve' 5 completion shall contribute on .n
equitable and nondi.c:rim~natory pre-ra.ta basis to the one-time
aggregate 2S parcent char~ for use of the ILSC'. ca.l":1pus wi.re. The
portiOQ due from each carrier ahall he based upon the nu~~.r of

o I
CLECe ~.airLn9 acceas to ~he MOO through .uch HPOS.

t

~t.nAnce ot the 9ampus wire and the MPOB itself eh.ll be
performed. 1:Jy the It-Be, or ~ Mutually agr••abl. third parcy or CLEC,
a. identifie4 ~ the pre-approved liet of third-party contractors
and CLEe.. SUCh maintepance Dhall be completed in accordance with
n.tional at&ndard. and ini the moat expeditioua ~ cost affective

I

manner p~.ible. Mail1t~ce expenaea shall be pa.ic1 by all c:~rrQDt

uaers of suoh MPOE on a prp-rata basis based upon the percentag_ of
current customers within the affect~d MDU buil~ing or property on

I
the .ta.t date 01 maintenance.

: The ~lllAr.:~tion point ~. til. ~j,nf. At vb1c!a f.M telepboAe I;liIf1lJl&DY' &

facilities &Ad rasponsibilitl•• ~ and cu.tomar·cont~l1ed wiring b~ia•.
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~xc~u.1on.ry contr£~~. and ~arKetiDg agre.m@nt~ between
~alecomau.m1cat:1on.scompani~8 ~nd landlord. are anti-competitive and
are agains~ publ!~ policy.; Exolueionary contracts are harriers to
entry .nd marketing agreements can have a d18~riminatory effect.
Therefore, the Commis.ign!believea, with the following exception,
that all such contracts arid agrasmenta should be prohibited.

'!'he commission is of the opinion that sine. condominiums I

cooperative. and homeovne~s' association. are operated through a
process where each owner h'-8 a. vote ion th. entity'a Du~inesa deal
ings, tne prohibition- aga~nat ox~luaionarycontraQts and marketing
agreemento .hould not apply to thi8 typa of entity.. '....

ORO E R

IT IS na:REFORE O~RF.O by the Nebraska Public S.k'Vice
Co~.aion that chi. order: hereby establishe8 a atatewide policy
for r ••idential multiple kiwelling unit access in tho 8~ate 0:

, Nebraska. !,,
IT IS FURTHER ORDBRaQ that all telecommunications prev1ders

sltall comply with all app11cabl. foregoing Findings and Conclusion.
as set: torth alJove. I

IT IS FURTHER ORDERIm; that _inca condOluiZliuma, cooperatives
and homeowners' associations are operAC6Q ~ough • process Where
each owner baa a. VQte in! the entity' 8 busi.nes. dealinga, 1:he
pro.biD1tions ag-a1n.t eJCcl\l.1ona~ cc.nt.r.~ts and ~kating a~ree

menta shall not Apply to thia type of enticy.

IT IS FINALLY ORDURD that ahOllld Any courc of competent
j uriaciictioD determine an~ part ot this orde~ to be l.gally
invalid, tho raruining portions of thi. order .hall remain in
efteo~ to the tUl~ extent P9sa1bla

I
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~~E AND ENTERED at !incoln, Nebraska, thl. 2nd day of ~~rch,
1999.

NEBRASKA PUBLIC SERVIClr COMMISSION

I
ICOMMISSIONERS CO~CURRINO:!,

COMMiSSIONERS DISSENTING:
IlslJOan1p) G. Urwil1~r


